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(B) A leverage ratio of 3.0 percent or
greater if the State savings association
is assigned a composite rating of 1, as
composite rating is defined in
§390.101(c); and

(iv) Does not meet the definition of a
well capitalized State savings associa-
tion.

(3) Undercapitaliced if the State sav-
ings association:

(i) Has a total risk-based capital
ratio that is less than 8.0 percent; or

(ii) Has a Tier 1 risk-based capital
ratio that is less than 4.0 percent; or

(iii) (A) Except as provided in para-
graph (b)(3)(iii)(B) of this section, has a
leverage ratio that is less than 4.0 per-
cent; or

(B) Has a leverage ratio that is less
than 3.0 percent if the State savings as-
sociation is assigned a composite rat-
ing of 1, as composite rating is defined
in §390.101(c).

(4) Significantly undercapitaliced if the
State savings association has:

(i) A total risk-based capital ratio
that is less than 6.0 percent; or

(ii) A Tier 1 risk-based capital ratio
that is less than 3.0 percent; or

(iii) A leverage ratio that is less than
3.0 percent.

(6) Critically undercapitaliced if the
State savings association has a ratio of
tangible equity to total assets that is
equal to or less than 2.0 percent.

(c) Reclassification based on super-
visory criteria other than capital. The
FDIC may reclassify a well capitalized
State savings association as ade-
quately capitalized and may require an
adequately capitalized or undercapital-
ized State savings association to com-
ply with certain mandatory or discre-
tionary supervisory actions as if the
State savings association were in the
next lower capital category (except
that the FDIC may not reclassify a sig-
nificantly undercapitalized State sav-
ings association as critically under-
capitalized) (each of these actions are
hereinafter referred to generally as
“reclassifications’) in the following
circumstances:

(1) Unsafe or unsound condition. The
FDIC has determined, after notice and
opportunity for hearing pursuant to
§390.457(a), that the State savings asso-
ciation is in an unsafe or unsound con-
dition; or
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(2) Unsafe or unsound practice. The
FDIC has determined, after notice and
an opportunity for hearing pursuant to
§390.457(a) that the State savings asso-
ciation received a less-than-satisfac-
tory rating for any rating category
(other than in a rating category spe-
cifically addressing capital adequacy)
under the Uniform Financial Institu-
tions Rating System,! or an equivalent
rating under a comparable rating sys-
tem adopted by the FDIC; and has not
corrected the conditions that served as
the basis for the less than satisfactory
rating. Ratings under this paragraph
(c)(2) refer to the most recent ratings
(as determined either on-site or off-site
by the most recent examination) of
which the State savings association
has been notified in writing.

§390.454 Capital restoration plans.

(a) Schedule for filing plan—((1) In gen-
eral. A State savings association shall
file a written capital restoration plan
with the appropriate Regional Office
within 45 days of the date that the
State savings association receives no-
tice or is deemed to have notice that
the State savings association is under-
capitalized, significantly undercapital-
ized, or critically undercapitalized, un-
less the FDIC notifies the State sav-
ings association in writing that the
plan is to be filed within a different pe-
riod. An adequately capitalized State
savings association that has been re-
quired pursuant to §390.453(c) to com-
ply with supervisory actions as if the
State savings association were under-
capitalized is not required to submit a
capital restoration plan solely by vir-
tue of the reclassification.

(2) Additional capital restoration plans.
Notwithstanding paragraph (a)(l) of
this section, a State savings associa-
tion that has already submitted and is
operating under a capital restoration
plan approved under section 38 and this
subpart is not required to submit an
additional capital restoration plan
based on a revised calculation of its
capital measures or a reclassification
of the institution under §390.453(c) un-
less the FDIC notifies the State sav-
ings association that it must submit a

1Copies are available at the address speci-

fied in §390.108.
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new or revised capital plan. A State
savings association that is notified
that it must submit a new or revised
capital restoration plan shall file the
plan in writing with the appropriate
Regional Office within 45 days of re-
ceiving such notice, unless the FDIC
notifies the State savings association
in writing that the plan is to be filed
within a different period.

(b) Contents of plan. All financial data
submitted in connection with a capital
restoration plan shall be prepared in
accordance with the instructions pro-
vided on the TFR, or Consolidated Re-
ports of Condition or Income (‘‘Call Re-
port’’), as applicable, unless the FDIC
instructs otherwise. The capital res-
toration plan shall include all of the
information required to be filed under
section 38(e)(2) of the FDI Act. A State
savings association that is required to
submit a capital restoration plan as
the result of a reclassification of the
State savings association pursuant to
§390.453(c) shall include a description of
the steps the State savings association
will take to correct the unsafe or un-
sound condition or practice. No plan
shall be accepted unless it includes any
performance guarantee described in
section 38(e)(2)(C) of the FDI Act by
each company that controls the State
savings association.

(c) Review of capital restoration plans.
Within 60 days after receiving a capital
restoration plan under this subpart,
the FDIC shall provide written notice
to the State savings association of
whether the plan has been approved.
The FDIC may extend the time within
which notice regarding approval of a
plan shall be provided.

(d) Disapproval of capital plan. If a
capital restoration plan is not ap-
proved by the FDIC, the State savings
association shall submit a revised cap-
ital restoration plan, when directed to
do so, within the time specified by the
FDIC. Upon receiving notice that its
capital restoration plan has not been
approved, any undercapitalized State
savings association (as defined in
§390.453(b)(3)) shall be subject to all of
the provisions of section 38 and this
section applicable to significantly
undercapitalized institutions. These
provisions shall be applicable until
such time as a new or revised capital
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restoration plan submitted by the
State savings association has been ap-
proved by the FDIC.

(e) Failure to submit a capital restora-
tion plan. A State savings association
that is undercapitalized (as defined in
§390.453(b)(3)) and that fails to submit a
written capital restoration plan within
the period provided in this section
shall, upon the expiration of that pe-
riod, be subject to all of the provisions
of section 38 and this subpart applica-
ble to significantly undercapitalized
institutions.

(f) Failure to implement a capital res-
toration plan. Any undercapitalized
State savings association that fails in
any material respect to implement a
capital restoration plan shall be sub-
ject to all of the provisions of section
38 and this subpart applicable to sig-
nificantly undercapitalized institu-
tions.

(g) Amendment of capital plan. A State
savings association that has filed an
approved capital restoration plan may,
after prior written notice to and ap-
proval by the FDIC, amend the plan to
reflect a change in circumstance. Until
such time as a proposed amendment
has been approved, the State savings
association shall implement the cap-
ital restoration plan as approved prior
to the proposed amendment.

(h) [Reserved]

(1) Performance guarantee by companies
that control a State savings association—
(1) Limitation on liability—@{1) Amount
limitation. The aggregate liability
under the guarantee provided under
section 38 and this subpart for all com-
panies that control a specific State
savings association that is required to
submit a capital restoration plan under
this subpart shall be limited to the
lesser of:

(A) An amount equal to 5.0 percent of
the State savings association’s total
assets at the time the State savings as-
sociation was notified or deemed to
have notice that the State savings as-
sociation was undercapitalized; or

(B) The amount necessary to restore
the relevant capital measures of the
State savings association to the levels
required for the State savings associa-
tion to be classified as adequately cap-
italized, as those capital measures and
levels are defined at the time that the
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State savings association initially fails
to comply with a capital restoration
plan under this subpart.

(ii) Limit on duration. The guarantee
and limit of liability under section 38
and this subpart shall expire after the
FDIC notifies the State savings asso-
ciation that it has remained ade-
quately capitalized for each of four
consecutive calendar quarters. The ex-
piration or fulfillment by a company of
a guarantee of a capital restoration
plan shall not limit the liability of the
company under any guarantee required
or provided in connection with any
capital restoration plan filed by the
same State savings association after
expiration of the first guarantee.

(iii) Collection on guarantee. Each
company that controls a given State
savings association shall be jointly and
severally liable for the guarantee for
such State savings association as re-
quired under section 38 and this sub-
part, and the FDIC may require and
collect payment of the full amount of
that guarantee from any or all of the
companies issuing the guarantee.

(2) Failure to provide guarantee. In the
event that a State savings association
that is controlled by any company sub-
mits a capital restoration plan that
does not contain the guarantee re-
quired under section 38(e)(2) of the FDI
Act, the State savings association
shall, upon submission of the plan, be
subject to the provisions of section 38
and this subpart are applicable to
State savings associations that have
not submitted an acceptable capital
restoration plan.

(3) Failure to perform guarantee. Fail-
ure by any company that controls a
State savings association to perform
fully its guarantee of any capital plan
shall constitute a material failure to
implement the plan for purposes of sec-
tion 38(f) of the FDI Act. Upon such
failure, the State savings association
shall be subject to the provisions of
section 38 and this subpart that are ap-
plicable to State savings associations
that have failed in a material respect
to implement a capital restoration
plan.

§390.455

§390.455 Mandatory and discretionary
supervisory actions under section

(a) Mandatory supervisory actions—(1)
Provisions applicable to all State savings
associations. All State savings associa-
tions are subject to the restrictions
contained in section 38(d) of the FDI
Act on payment of capital distribu-
tions and management fees.

(2) Provisions applicable to under-
capitalized, significantly undercapital-
iced, and critically undercapitaliced State
savings associations. Immediately upon
receiving notice or being deemed to
have notice, as provided in §390.452 or
§390.454, that the State savings associa-
tion is undercapitalized, significantly
undercapitalized, or critically under-
capitalized, the State savings associa-
tion shall become subject to the provi-
sions of section 38 of the FDI Act:

(i) Restricting payment of capital
distributions and management fees
(section 38(d));

(ii) Requiring that the FDIC monitor
the condition of the State savings asso-
ciation (section 38(e)(1));

(iii) Requiring submission of a cap-
ital restoration plan within the sched-
ule established in this subpart (section
38(e)(2));

(iv) Restricting the growth of the
State savings association’s assets (sec-
tion 38(e)(3)); and

(v) Requiring prior approval of cer-
tain expansion proposals (section
38(e)(4)).

(3) Additional provisions applicable to
significantly undercapitalized, and criti-
cally undercapitaliced State savings asso-
ciations. In addition to the provisions of
section 38 of the FDI Act described in
paragraph (a)(2) of this section, imme-
diately upon receiving notice or being
deemed to have notice, as provided in
§390.452 or §390.454, that the State sav-
ings association is significantly under-
capitalized, or critically undercapital-
ized, or that the State savings associa-
tion is subject to the provisions appli-
cable to institutions that are signifi-
cantly undercapitalized because the
State savings association failed to sub-
mit or implement in any material re-
spect an acceptable capital restoration
plan, the State savings association
shall become subject to the provisions
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